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The People Have Spoken: Gay Marriage, female Orthodox rabbis, and Disability: How
long does tradition think we should wait for “the Rabbis” to step up?

1. Deut. 17:8-11: Rabbinic Authority
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If a case is too baffling for you to decide, be it a controversy over
homicide, civil law, or assault—matters of dispute in your courts—
you shall promptly repair to the place that the LORD your God will
have chosen,

9 and appear before the levitical priests, or the magistrate in
charge at the time, and present your problem. When they have
announced to you the verdict in the case,

10 you shall carry out the verdict that is announced to you from
that place that the LORD chose, observing scrupulously all their
instructions to you.

11 You shall act in accordance with the instructions given you and
the ruling handed down to you; you must not deviate from the
verdict that they announce to you either to the right or to the left.
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Rabbis need the People

2. Talmud Bavli, Megillah 24b
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MISHNAH. A priest whose hands are deformed should not
lift up his hands [to say the priestly blessing]. R. Judah
says: Also one whose hands are discolored with woad
should not lift up his hands because [this makes] the
congregation look at him.

GEMARA. ....

R. Huna said: A man whose eyes run should not lift up his
hands. But was there not one in the neighborhood of R.
Huna who used to spread forth his hands? — The
townspeople had become accustomed to him. It has been
taught to the same effect: ‘A man whose eyes run should
not lift up his hands, but if the townspeople are accustomed
to him, he is permitted’.

R. Johanan said: A man blind in one eye should not lift up
his hands. But was not there one in the neighborhood of R.
Johanan who used to lift up his hands? — The townspeople
were accustomed to him. It has been taught to the same
effect: ‘A man blind in one eye should not lift up his hands,
but if the townspeople are accustomed to him, he is
permitted’.
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1. Mishnah Yadayim 4:4
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On that very day, Yehuda, an Ammonite convert, came and stood
before them in the Beit Midrash, and said to them, "What is my
status with regard to whether | can enter [via marriage] into the
congregation [of Israel]?" Rabban Gamliel said to him, "You are
prohibited." Rabbi Yehoshua said to him, "You are permitted."
Rabban Gamliel said to him, "The verse says, (Deuteronomy
23:4) 'An Ammonite and a Moavite may not enter into the
congregation of the Lord, even to the tenth generation,' and so
forth." Rabbi Yehoshua said to him, "And are the Ammonites or
Moavites still [dwelling] in their own place? Sancheriv, king of
Assyria, already arose and blended all the nations, as the verse
says, (Isaiah 10:13) 'l have removed the borders of nations, and |
have plundered their treasures, and like a great warrior laid low
the inhabitants." Rabban Gamliel said to him, "The verse [als0]
states, (Jeremiah 49:6) 'And afterwards | shall return the captives
of the children of Ammon,' and they are already returned." Rabbi
Yehoshua said to him, "The verse [also] states, (Amos 9:14) '‘And
| shall return the captives of my nation Israel,' [and Judah], and
they are not yet returned." They [the Sages, subsequently]
permitted him [the Ammonite convert] to enter into the
congregation.
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Il The Halakhic Force of Folk Intuition

2. Talmud Pesachim 66a: Hillel: Children of Prophets
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Our Rabbis taught: This Halachah was hidden from [i.e., forgotten
by] the Bene Bathyra. On one occasion the fourteenth [of Nisan] fell
on the Sabbath, [and] they forgot and Passover, they did not know
whether the Passover overrides the Sabbath or not. Said they, ‘Is
there any man who knows whether the Passover overrides the
Sabbath or not?’ They were told, ‘There is a certain man who has
come up from Babylonia, Hillel the Babylonian by name, who
served the two greatest men of the time, and he knows whether the
Passover overrides the Sabbath or not [Thereupon] they
summoned him [and] said to him, ‘Do you know whether the
Passover overrides the Sabbath or not?’ ‘Have we then [only] one
Passover during the year which overrides the Sabbath?’ replied he
to them, ‘Surely we have many more than two hundred Passovers
during the year which override the Sabbath! Said they to him, ‘How
do you know it?’ He answered them, ‘In its appointed time’ is stated
in connection with the Passover, and ‘In its appointed time’ is stated
in connection with the Tamid; just as ‘Its appointed time’ which is
said in connection with the Tamid overrides the Sabbath, so ‘Its
appointed time’ which is said in connection with the Passover
overrides the Sabbath. Moreover, it follows a minori, if the Tamid,
[the omission of] which is not punished by Kareth, overrides the
Sabbath, then the Passover,[neglect of] which is punished by
kareth, is it not logical that it overrides the Sabbath! They
immediately set him at their head and appointed him Nasi
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[Patriarch] over them, and he was sitting and lecturing the whole
day on the laws of Passover. He began rebuking them with words.
Said he to them, ‘What caused it for you that | should come up from

Babylonia to be a Nasi over you? It was your indolence, because
you did not serve the two greatest men of the time, Shemaiah and
Abtalyon.” Said they to him, ‘Master, what if a man forgot and did
not bring a knife on the eve of the Sabbath?’ ‘| have heard this law,’

he answered, ‘but have forgotten it. But leave it to Israel: if they are
not prophets, yet they are the children of prophets!” On the morrow,
he whose Passover was a lamb stuck it [the knife] in its wool; he
whose Passover was a goat stuck it between its horns. He saw the
incident and recollected the Halachah and said, ‘Thus have |
received the tradition from the mouth[s] of Shemaiah and Abtalyon.’
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3. Talmud Berachot 45a: The People Have Spoken
[One who drinks water to quench thirst says: that everything was
created by Gd’s word.] R. TARFON SAYS: WHO CREATES MANY
LIVING THINGS AND THEIR REQUIREMENTS. Raba son of R.
Hanan said to Abaye, according to others to R. Joseph: What is the
law? He replied: Go forth and see how the nation has spoken.
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4. Jerusalem Talmud Yevamot 7:3
A case came before Rabbi Yehoshua ben Levi. He said “Go and
see how the community practices.” Rabbi Avun in the name of
Rabbi Yehoshua ben Levi said “and it is not a [specific] halakhic
matter. Rather, any halakhah that is undecided in the court, and
you don’t know what to rule: go and see how the community
practices, and practice that way.”
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Examples of The Voice of the People at Work

5. Yalkut Yosef: Morning routine: notes 3. The
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Bathroom: The Holy Tonque in the Bathroom
(R. Yitzhak Yosef 1971, current chief Sephardi rabbi)
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[The printing of secular invitations in Hebrew] is not the
same as the permission to speak Hebrew in the bathroom.
[The invitations] are different because even with a secular
matter, the Hebrew letters endure when written and are
dishonored. And the book Brit Kehuna defended this lenient
practice, because of its great benefit to the house of Israel
by making Hebrew known to the masses, which restores the
crown to its former glory to the point that everyone speaks
the Holy Tongue in order to learn Written and Oral Torah.

[A significant portion of these words are from my father, may
he live long], and he wrote further about the matter and
concluded: Go out and see what the people have ruled, as
the world is not careful to refrain from this. And let Israel be,
if they are not prophets, they are children of prophets. But
they need to be careful about disposing of them carefully.
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6. Rav Ovadia Yosef, Yehaveh Da’at 2:5: Praying
with secular melodies (1920-2014 Iraq, Egypt,
Israel)
Is it permitted to say Kaddish and Kedusha to the tune of
secular songs? Answer: Rabbi Judah the Hassid wrote in
Sefer Hassidim (12t Ashkenaz) that “Someone whose voice
is beautiful should be careful not to sing non-Jewish tunes,
as itis a sin. The beautiful voice was given to praise the
Blessed Creator and not for sin.”...but to recite holy songs
and tunes to the melody of secular tunes seems to be
permitted. Even though the Rabbi Mas’ud Rakkah (Turkey,
Libya 1690-1768) understood from Sefer Hassidim above
that even the if the lyrics themselves are holy, the non-
Jewish tune will ruin it, as it inserts filth into a holy space....
However, Rabbi Yaakov Haim Sofer (18 Turkey) was
displeased by prayer leaders using foreign melodies for
kaddish and kedusha. However, it seems that the halakhah
follows the permissive authorities, as many authorities

practiced that way... and any halakhah that is undecided, go
out and see how the community is practicing, and practice

that way.
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7. Rambam Gifts to the Poor 8:12 Redeeming
Captives (1135-1204 Spain/Egypt)
One should not redeem captives for more than their value,
because of Tikkun Olam, so that the enemy should not
pursue after them in order to take them captive.
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8. Radbaz 1:40 (15%-16t Spain-Israel)
The whole nation of Israel has already become accustomed
to redeem captives for more than their value on the slave
market.
And you have to let Israel be who they are, since they are
doers of kindness the children of doers of kindness.
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9. Rambam Laws of Marriage 21:10: Spousal
Violence
Any woman who refrains from performing her obligatory
labor may be forced to do so even with a rod.
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10. Raavad ad loc. (Avraham ben David 12t
Provence)
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| have never heard of punishing women with rods. Rather, a
man may reduce the amount he provides for her needs and
food until she submits.

11. Rambam Ishut 24:12

What is meant by "the Jewish faith"? The customs of modesty
that Jewish women practice. When a woman performs any of
the following acts, she is considered to have violated the
Jewish faith:

a) she goes to the marketplace or a lane with openings at
both ends without having her head [fully] covered - i.e., her
hair is covered by a handkerchief, but not with a veil like all
other women,
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12. Rav Ovadiah Yosef Yabia Omer 4 Even haEzer 3
There is no reason to object to women’s current permissive
custom. By definition, the reason is because custom comes
and overrules custom, and if so even unmarried girls who do
not bind their hair, according to the Magen Avraham, since it
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is merely a matter of modesty, custom comes and overrules
custom.
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13. Partnership Minyanim

http://www.edah.org/backend/JournalArticle/1 2 shapiro.pdf

14. Same-sex attraction
http://www.eshelonline.org/high-school-pledge/

the distinction between partnership and physical intimacy is the suggestion of a colleague and

not my own.

The Next Frontiers

15. Talmud Ketubot 82b
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So it was also taught elsewhere: At first they used to give merely a
written undertaking in respect of [the kethubah of] a virgin for two
hundred zuz and in respect of that of a widow for a maneh, and
consequently they grew old and could not take any wives. It was then
ordained that the amount of the kethubah was to be deposited in the
wife's father's house. At any time, however, when the husband was
angry with her he used to tell her, 'Go to your kethubah'. It was ordained,
therefore, that the amount of the kethubah was to be deposited in the
house of her father-in-law. Wealthy women converted it into silver, or
gold baskets, while poor women converted it into brass tubs. Still,
whenever the husband had occasion to be angry with his wife he would
say to her, 'Take your kethubah and go'. It was then that Simeon b.
Shetah ordained that the husband must insert the pledging clause, 'All
my property is mortgaged to your kethubah'.
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